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Cracking corruption

Date: 09 June 2017

Clamping down on high-end money laundering should be top of the
enforcement agenda, says Claire Shaw

« Better co-ordination & information sharing will feed into a more informed
enforcement picture in the future.

The dearth of UK prosecutions for money laundering offences has been widely
discussed in recent times, both in government circles and in the media. However, the
sheer scale of the perceived problem has only more recently come to light—
highlighted by Transparency International, as well as several international consulting
firms. PwC's Anti Money Laundering: Global Economic Crime Survey 2016 quotes an
estimated 2% to 5%, or US$1-2 trillion annually as being global money laundering
transactions, but the UN estimates that only 1% of those cashflows are seized by the authorities worldwide. So it seems the
UK is not alone in having a low recovery rate.

First, however, a note of optimism. It has to be said that the law enforcement response to the lower (in value per transaction)
‘cash end’ of money laundering has been relatively good. The National Crime Agency (NCA) reports that, for October 2014 to
September 2015, £46,375,449 has been recovered from /denied to criminals by the authorities. It was the lower, cash end of
money laundering which was the target for much of the original legislation in this area at around the turn of the millennium,
but that was pre 9/11 and the landscape has changed enormously since then. The picture now is one of money laundering
being driven by sophisticated gangs of organised criminals and terrorist funders, using rapidly changing technology to
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transfer huge sums of money around the world. As a result, and this has been recognised by UK authorities, the focus needs
to be on high-end money laundering, which poses different challenges to investigation and prosecution.

"Although at first blush the figures on high-end money laundering prosecution seem
disappointing, there is much to be hopeful about”

It is fair to say that one of the difficulties in bringing cases to trial, namely that of lack of a co-ordinated approach and
strategy, has been addressed in recent years. The NCA is leading a joined up approach which seeks to involve not only
government, law enforcement and professionals, but also engage with private business and the public more widely.

The High End Money Laundering Strategy and Action Plan was published in 2014. The involvement of the private sector is an
interesting one, and is perhaps a recognition that at least some of the intelligence gathering, early monitoring/investigation
and indeed cost needs to be ‘outsourced’ from a cash-poor public sector. That will probably be an unwelcome signal to those
businesses in the regulated sector, for whom the cost of anti-money laundering (AML) compliance is already considerable.

While the proposal in the Conservative Manifesto to merge the Serious Fraud Office into the NCA may work well in this
particular area of investigation—given that much of our money laundering investigations are police and intelligence driven in
any event and so sit well within the NCA, the real problem with that proposal remains one of potential conflicts of interest.

The fight against international money laundering often involves powerful individuals who often happen also to be donors to
political parties (this is an issue on the SFO's investigation into Unaoil, where some of the suspects are the members of the
Ahsani family, who have also been significant donors to Conservative party funds). The NCA, whether combined with the SFO
or not, is accountable to the home secretary—a politically appointed government minister. The SFO is part of the independent
Government Legal Service, and is answerable to Parliament via the attorney general, whose first obligation is to the court. It
follows that the potential for conflict is much greater for an organisation which is answerable to a minister, and so the NCA
must ensure not only that it pursues lines of enquiry vigorously and is seen to be doing so, but that it has the independence
and will to stand up to political pressure should that agenda and that of the investigation ever diverge.

Supervisor challenges

Another area of difficulty in bringing high-end cases has undoubtedly been the role of supervisors and, again, there has been
movement here. A recent treasury consultation has resulted in recommendations in March of this year for improvements in
the role and responsibilities of supervisors in the regulated sector. The response to the first round of consultation highlighted
a lack of accountability on the part of supervisors; lack of consistency in approach between supervisors in the same sector;
insufficient powers to require information and/or carry out spot checks and too little/too much/inconsistent/out of date
guidance from supervisors which has created uncertainty for business.

Another response was that the Financial Conduct Authority (FCA) has focused too heavily on the largest firms, with less
scrutiny of smaller ones. The proposal to address these and other concerns is to introduce a new Office for Professional Body
AML Supervision, to be hosted by the FCA. That proposal is subject to further consultation over the summer of 2017, with the
expectation that it will be fully operational by the start of 2018. While any move towards consistency has to be welcomed, it
has to be effective and there needs to be a balancing guard against creating yet another layer of bureaucracy.

Technology hitches

The tools available to law enforcement, including that which assists in the rapid interrogation of intelligence, are often out of
date and clunky. While there is an understandable drive for more suspicious activity reports (SARs) to be submitted, there has
to be a means of interrogating that data effectively at the earliest opportunity, and to see patterns in financial transactions.
There is also, of course, the question of the quality of the content of the SARs.



The uncertainty created by mixed messages from supervisors must surely be creating a climate whereby SARs are submitted
out of an abundance of caution, without necessarily the understanding of the need for quality intelligence. While a joint
public/private sector approach to funding the development of technology in this field might assist greatly, one must bear in
mind that at stake are live, sensitive and complex criminal investigations, the security of which must be protected at all costs.

Technology, and the rapid pace of change, is also of course a problem for those businesses in the regulated sector which are
required to have machinery in place in order to comply with their obligations. One hopes that a co-ordinated and
comprehensive approach from supervisors will assist in the development of best practice advice and benchmarks which will
assist regulated businesses to meet their compliance obligations by learning from their collective experience and problem
resolution.

Political difficulties

There are other practical and often political difficulties in this complex area of law enforcement and criminal justice action.
Any prosecution for money laundering necessarily involves the establishment of a crime. The criminality in question may
involve corruption, extortion and other crimes committed by public officials and others in very challenging high risk
jurisdictions where there may not be mutual legal assistance treaties or information sharing agreements. While progress is
being made, criminals simply move their activity to another country as soon as a co-operation agreement is reached in the
first. There can hardly be a more poignant example of the need for international co-operation than the drive against money
laundering (which goes hand in hand with that against international corruption), nor a more clear example that, whether for
good or ill, we live in a globalised world, where traditional definitions of jurisdiction and boundaries may be obstacles to case
prosecution.

There is also a point to be made about criminal proceeds in high-value cases being dealt with by other means than via
prosecutions. That means that there may be a considerable area of data which is simply not finding its way into the statistics.
The Proceeds of Crime Act 2002, for example, allows for the recovery of funds to be dealt with by civil actions. The recent rise
of deferred prosecution agreements, as a hallmark of SFO case resolution (which may or may not involve allegations of money
laundering), means that there are no prosecutions of the companies which may have received criminal proceeds.

Then there is the perennial issue of prosecutorial discretion. While this may be a bar to cases ending up as money laundering
prosecutions, there is good reason for that, and any attempt to make changes here is likely to be met (rightly, in the author’s
view) with great resistance. In deciding to charge, and in particular deciding which offences to pursue, UK prosecutors must
consider the public interest as well as the weight of the evidence. In doing so they inevitably pursue the clearest path to
conviction: why charge a complex money laundering offence, which relies on predicate criminality and a potentially costly and
time consuming forensic tracing exercise, when you can charge the underlying criminality and recover the proceeds of that
crime by means of post-conviction confiscation proceedings? That is very tempting to any prosecutor, particularly bearing in
mind the considerable powers afforded in confiscation proceedings, such as time to be served in default of payment on top of
any sentence for the original offence.

Another route by which cases, often involving financial services organisations and professionals, are dealt with is of course the
regulatory route, which is often unlikely to lead to a prosecution and so will not form part of the collected data in that regard.

In circumstances in which knowledge or suspicion of involvement/complicity in money laundering on the part of intermediary
businesses may be extremely difficult to establish, then a regulatory route will often be the most appropriate, especially given
that penalties can be severe.

Reasons to be cheerful...

Although at first blush the figures on high-end money laundering prosecution seem disappointing, there is much to be
hopeful about. The political will is certainly there to push the agenda forward and implement the progress that has been
made in terms of formulating a joined up strategy. This is particularly the case if London's status as a financial centre is to be
maintained, secured and enhanced post-Brexit. There is a real recognition that the role of supervisors has at times fallen
short. This is being addressed and the indications are that the new Office for Professional Body AML Supervision will be widely



welcomed within the regulated sector. It may also be the case that data on the money laundering cases has not adequately
picked up the non-prosecutorial ways in which the issue is being effectively addressed. The hope there is that better co-
ordination and information sharing will feed into a more informed enforcement picture in the future.

Claire Shaw, consultant solicitor, Keystone Law (http://www.keystonelaw.co.uk/).
© IStockphoto/macgyverhh

Printer-friendly version
Author: Claire Shaw

Issue: 7749
Categories: Features, Criminal, Bribery, Fraud

Movers & Shakers

NLJ PROFILE: Laurence Besemer, Forum of Insurance Lawyers (FOIL)
The CEO of FOLL lifts the lid on his early musical aspirations & moving beyond the 'poodle’ image

Faegre Baker Daniels
Firm welcomes pair of finance experts

NLJ PROFILE: Juliet Carp, Keystone Law
The newly elected chair of the Employment Lawyers Association on the legal genius of Doctor Dolittle

Be Informed
on Copyright

C (
©®©
D © @ LexisNexis: | 20D

News

» Helping the digitally excluded
»  Aregistry for mediators

% They will rock you


https://www.newlawjournal.co.uk/print/156191
https://www.newlawjournal.co.uk/biographies/claire-shaw
https://www.newlawjournal.co.uk/issuearticles/7749
https://www.newlawjournal.co.uk/category/type/features
https://www.newlawjournal.co.uk/category/topic/criminal
https://www.newlawjournal.co.uk/category/topic/bribery
https://www.newlawjournal.co.uk/category/topic/fraud
http://www.keystonelaw.co.uk/
https://www.newlawjournal.co.uk/category/type/movers-shakers
https://www.newlawjournal.co.uk/content/nlj-profile-laurence-besemer-forum-insurance-lawyers-foil
https://www.newlawjournal.co.uk/content/faegre-baker-daniels
https://www.newlawjournal.co.uk/content/nlj-profile-juliet-carp-keystone-law
https://googleads.g.doubleclick.net/pcs/click?xai=AKAOjsu_4EdJL23I7e6VL5fICgXuod7o0E4rSIvHGL8jm0f6DijEcrK2VpDEOx2NALHBCJC3AsWBEID1ObdlDCYJnrWmAAEXecVBPBBeP1eBaB8DVDMM689jtUYVClvre_NCA07DfJ2YSdctnBSE5spgVRTfCkfaWkzE6wn-bw5bALrurLP_QUXZTrkDeKWjwiJA2m73gzSAvxWo4eiZFRrAapgm9ECbXQ3Feoyyv_YWbNRo6NZt7ql-9qerpkaAgOSNfjCuM-k2zLt9tL5L&sai=AMfl-YS8kJAjVHe8oxhhKaKQGiLZc-7ekMeCEVLhOgoV7WeLXeTS34nZRXFDNx7tPs11aeDr9iPUxX-C-cF1htRuXPnEwUpehUSW3NiOSdw949oroaf0hN9aEXutC3E&sig=Cg0ArKJSzEumXdZ9FtWJ&adurl=https://store.lexisnexis.co.uk/categories/legal/intellectual-property-41/laddieprescott-and-vitoria-the-modern-law-of-copyright-fifth-edition-skuuksku9781474306898LPV5MW74429/details%3Futm_source%3Dnljwebsite%26utm_medium%3Dwebbanner%26utm_content%3D_%26utm_campaign%3D100682_laddiemodernlawofcopyright&nm=4
https://www.newlawjournal.co.uk/category/type/news
https://www.newlawjournal.co.uk/content/helping-digitally-excluded
https://www.newlawjournal.co.uk/content/registry-mediators
https://www.newlawjournal.co.uk/content/they-will-rock-you

» Family Law Awards 2018: nominations deadline extended

» BC reports on a tale of two Bars

Costs & disclosure

Disclosure reform important post-Brexit

NL]J Litigation Trends



https://www.newlawjournal.co.uk/content/family-law-awards-2018-nominations-deadline-extended
https://www.newlawjournal.co.uk/content/bc-reports-tale-two-bars
https://www.newlawjournal.co.uk/summaries/costs-disclosure
https://www.newlawjournal.co.uk/summaries/nlj-litigation-trends



https://www.newlawjournal.co.uk/summaries/jackson-legacy
https://www.newlawjournal.co.uk/forms/e-newsletter-sign
https://twitter.com/newlawjournal

subscribe



https://www.newlawjournal.co.uk/nlj/subscribe

Be
Informed
on

Copyright

@ LexisNexis:

20D

@ LexisNexis:

2Q0

Practice areas Procedure & Practice  Profession In Court
Employment Costs Risk management Law digest
Personal injury Arbitration Training & education  Law reports
Property ADR Legal services Judicial line
Public CPR Technology

Family E-disclosure Expert Witness



https://googleads.g.doubleclick.net/pcs/click?xai=AKAOjsuoZpdIHzh4PuuDenlq2Vr9wY4FZOcMDjFrY42UFZpIwFxpoybxdxd3I3AklYr94QxR5tCvDimS-b5orJ8EG0SkejxFdlzOldOqx6e5C0dcH9cbC2Q3aX686mSQv6GjdaUnvHqblAG3yjTeCCMO1ugD38eDdorX9LgCqgQiy_j6o5Mo1w_y6JlsvMhTWJPt4TDyU0zA4ZpKnx9goMA4MkvbhCcjbUOdWtOV8wBlOWmV1AdKdKBy-_TIK-3_i91TWKQMbUB_XQ3o8kuz&sai=AMfl-YTevksSmAsa-tcE44-CTiueDrFG1cypm2TJkO-x8Ftlm9FARe2sA7PEHQ8jlRCKPKrNHlsTJlXOXYyV2MSqVSsUBlCQbifB40K-UOOZ-Di4-flCOfgvvhgYKJQ&sig=Cg0ArKJSzJzq8A3YH0B1&adurl=https://store.lexisnexis.co.uk/categories/legal/intellectual-property-41/laddieprescott-and-vitoria-the-modern-law-of-copyright-fifth-edition-skuuksku9781474306898LPV5MW74429/details%3Futm_source%3Dnljwebsite%26utm_medium%3Dwebbanner%26utm_content%3D_%26utm_campaign%3D100682_laddiemodernlawofcopyright
https://googleads.g.doubleclick.net/pcs/click?xai=AKAOjstoseaPPvVkgLcfB-kyPzVEsiciQJX80Qc0udugcO09eoDVRnXfqTtPr64HqdOeLlZ82TblBkli6og8OLdV8D90SCqjIWpDOqoR8fkXQgFXeZkGnrG8K_DIYc7FjhiKFHqNwRTe-8pjxbo055HXj2D3f8CXa5lej8JMd8eron9C5pczXTrZYaPqppg_9-kwu9n8G0WKRp9FJ1NI_SjU_UOONQaQv-6hPgm2CKJHzBhndZtXaU8KQ8DWqVlP3LVyyQzyj7OC6JK6AZWa&sai=AMfl-YQ5IkU1QlDtYa9ujreiTHkZKGUJ8VKGO_X0eb0EzyrENbdQwI0UYZV-SMzcWMyFG2AMo1v6Zd9LElNWRRdGgOkWc03k1Xx1dItcl7PtGaIACMFnTCyK-SoLaJI&sig=Cg0ArKJSzHWQoMyhHm7s&adurl=https://store.lexisnexis.co.uk/categories/legal/charities-administration-16/charity-accounts-a-practitioners-guide-to-the-charities-sorp-fifth-edition-skuuksku9781784730840CAPGC573718/details%3Futm_source%3Dnljwebsite%26utm_medium%3Dwebbanner%26utm_content%3D_%26utm_campaign%3D100534_charityaccountsapractitionersguidetothecharitiessorp5thedition
https://www.newlawjournal.co.uk/category/topic/employment
https://www.newlawjournal.co.uk/category/topic/personal-injury
https://www.newlawjournal.co.uk/category/topic/property
https://www.newlawjournal.co.uk/category/topic/public
https://www.newlawjournal.co.uk/category/topic/family
https://www.newlawjournal.co.uk/category/topic/costs
https://www.newlawjournal.co.uk/category/topic/arbitration
https://www.newlawjournal.co.uk/category/topic/adr
https://www.newlawjournal.co.uk/category/topic/cpr
https://www.newlawjournal.co.uk/category/topic/e-disclosure
https://www.newlawjournal.co.uk/category/topic/risk-management
https://www.newlawjournal.co.uk/category/topic/training-education
https://www.newlawjournal.co.uk/category/topic/legal-services
https://www.newlawjournal.co.uk/category/topic/technology
https://www.newlawjournal.co.uk/category/topic/expert-witness
https://www.newlawjournal.co.uk/category/topic/law-digest
https://www.newlawjournal.co.uk/category/topic/law-reports
https://www.newlawjournal.co.uk/category/topic/judicial-line

Other practice areas  LexisPSL Legal aid focus

Commercial Civil way Marketing

Wills & Probate Judicial review Insurance surgery
Charities

Criminal

LexisNexis, Quadrant House, The Quadrant, Brighton Road, Sutton, SM2 5AS.

Terms and Conditions | Privacy Policy = Cookie Policy = Advertise with us = Submission guidelines =~ © New Law Journal. All Rights
Reserved

Partner sites: | LexisNexis = Tolley's Tax Guides and Books @ Health and Safety


https://www.newlawjournal.co.uk/category/topic/other-practice-areas
https://www.newlawjournal.co.uk/category/topic/commercial
https://www.newlawjournal.co.uk/category/topic/wills-probate
https://www.newlawjournal.co.uk/category/topic/charities
https://www.newlawjournal.co.uk/category/topic/criminal
https://www.newlawjournal.co.uk/category/topic/lexispsl
https://www.newlawjournal.co.uk/category/topic/civil-way
https://www.newlawjournal.co.uk/category/topic/judicial-review
https://www.newlawjournal.co.uk/category/topic/legal-aid-focus
https://www.newlawjournal.co.uk/category/topic/marketing
https://www.newlawjournal.co.uk/category/topic/insurance-surgery-0
http://www.lexisnexis.co.uk/terms
http://www.lexisnexis.co.uk/privacy
http://www.lexisnexis.co.uk/en-uk/cookies.page
http://www.newlawjournal.co.uk/nlj/forms/advertise-us
https://www.newlawjournal.co.uk/content/submission-guidelines
http://www.lexisnexis.co.uk/
https://store.lexisnexis.co.uk/products/tolleys-tax-guide-201617-skuTG6
http://www.healthandsafetyprofessional.co.uk/

